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(2) The frequency of sailings of ves-
sels operated by such person in the 
trade or trade route to which the appli-
cation pertains in the 36 calendar 
months immediately preceding the 
date of the application. 

(3) The specific ports of call con-
ducted by such person in the trade or 
trade route to which the application 
pertains in the 36 calendar months im-
mediately preceding the date of the ap-
plication. 

(4) The average annual carriage by 
such person for the past 36 months on 
the trade route to which the applica-
tion pertains. 

(5) If applicable, specific information 
detailing firm and definite plans for 
the inauguration of a new service, in-
cluding, as appropriate, but not limited 
to, approval by the board of directors 
or general partners, membership in ap-
plicable conference agreements, office 
openings or the retention of agents in 
the proposed service area, acquisition 
of vessels and related equipment, sub-
sidy applications, applications for any 
needed Government approvals or adver-
tisement for the proposed service. 

(6) Such other information as the 
person believes should be considered in 
a determination of such person’s right 
to intervene. 

(c) Answer. (1) The answer shall be si-
multaneously filed with the petition 
for leave to intervene and shall specify 
the basis upon which such person as-
serts the application should be denied 
or granted subject to modifications. 

(2) The answer shall set forth with 
particularity: 

(i) The ground upon which opposition 
is based; 

(ii) The factual matters which such 
person believes must be determined by 
the Administration; 

(iii) The legal matters which such 
person believes must be determined by 
the Administration; 

(iv) For each factual and legal mat-
ter raised such person’s position and 
basis therefor; and 

(v) The precise nexus between each 
factual and legal matter raised and the 
decision of the Administration. 

(d) Right to intervene in Opposition to 
applications. (1) Leave to intervene in 
opposition to applications under sec-
tion 605(c) of the Act will only be 

granted to operators of U.S.-flag ves-
sels, and only to the extent, as dem-
onstrated by the petition for leave to 
intervene, that such person provides an 
existing service, or that such person 
has firm and definite plans to provide a 
service, by a showing that its vessels 
operate in the same trade or on the 
same trade route as that proposed by 
the applicant and so operate in a man-
ner competitive with the specific serv-
ice proposed by the applicant. Al-
though persons seeking intervention 
need not call at the same specific ports 
proposed by the applicant by direct 
vessel calls, any filing based on inter-
modal service in opposition to an appli-
cation shall demonstrate that such per-
son regularly competes by intermodal 
service for cargo moving to or from 
ports in the service proposed by the ap-
plicant. The burden of demonstrating 
competition between the vessels of the 
person seeking intervention and those 
of the applicant will be with the person 
seeking such intervention. Leave to in-
tervene will not be granted to those 
conducting a competing service on an 
intermittent or de minimis basis. 

(2) Leave to intervene in opposition 
to applications under section 805(a) of 
the Act will be granted, as provided in 
the statute, to every person, firm, or 
corporation ‘‘having any interest’’ in 
such application. 

§ 203.4 Replies. 

Within ten (10) days after the date for 
filing answers, the applicant may file a 
reply specifically addressed to the 
issues raised in the answers and to op-
pose the grant to any petitioner of 
leave to intervene. 

§ 203.5 Types of hearings. 

(a) Oral Evidentiary Hearing: If, upon 
review of the application, answers, pe-
titions to intervene and replies, the 
Administration determines that the 
proceeding involves a disputed issue of 
material fact which cannot be resolved 
on the basis of available information of 
record, and that the case is anticipated 
to involve the submission of extensive 
evidence, or the Administration deter-
mines that it is otherwise appropriate, 
the Administration may issue an order 
referring the case to an Administrative 
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Law Judge for oral evidentiary hear-
ing. Such hearing shall be conducted in 
accordance with the procedures set out 
in 46 CFR part 201. The Administration 
may resolve issues of intervention in 
such order or refer such issues to the 
Administrative Law Judge. The burden 
of establishing that there is a disputed 
issue of material fact is upon the party 
seeking the oral evidentiary hearing. 

(b) Hearing on Submission of Written 
Evidence and Argument: If, upon review 
of the application, answers, petitions 
to intervene and replies, the Adminis-
tration determines that the proceeding 
involves a disputed issue of material 
fact which cannot be resolved on the 
basis of available information of 
record, but which is not anticipated to 
involve the submission of extensive 
evidence, the Administration may ful-
fill the hearing requirement in sections 
605(c) and 805(a) of the Act by rendering 
a decision solely on the merits of pa-
pers submitted, provided that a full 
and true disclosure of the facts is made 
and such procedure is fair to all par-
ties. The Administration may, in its 
discretion, direct the submission of 
briefs on legal issues together with evi-
dence in written form, and/or the hold-
ing of oral argument before the Admin-
istration prior to issuing its final deci-
sion on the proceeding. 

(c) Show Cause Proceeding: If, upon re-
view of the application, answers, peti-
tions to intervene and replies, the Ad-
ministration determines that the pro-
ceeding does not or is not likely to in-
volve a disputed issue of material fact 
or that if such facts exist they can be 
resolved on the basis of available infor-
mation subject to official notice, and if 
the case is not anticipated to involve 
the submission of extensive evidence, 
the Administration may determine to 
handle the matter by show-cause pro-
ceeding. In that event, it will issue a 
decision setting out its tentative con-
clusions on all of the matters of fact 
and law at issue in the proceeding. A 
Notice summarizing such decision shall 
be published in the FEDERAL REGISTER 
in accordance with 46 CFR 201.72. Inter-
ested persons may file comments, in-
cluding support or rebuttal for any 
matter officially noticed, within 30 
days of the date of service of the ten-
tative decision and responses to such 

comments shall be filed within ten 
days thereafter unless a shorter or 
longer period is provided by the Admin-
istration for such comments and an-
swers. 

§ 203.6 Oral evidentiary hearing before 
one or more members. 

If an oral evidentiary hearing is to be 
conducted, the Maritime Administra-
tion, or the Maritime Subsidy Board or 
one or more of its members, may con-
duct such hearing. A member who is 
not present at the hearing may partici-
pate in the consideration and the deci-
sion of the case where the oral evi-
dentiary hearing, if held, has been 
stenographically recorded in full and 
transcribed for the member’s review. 

PART 204—CLAIMS AGAINST THE 
MARITIME ADMINISTRATION 
UNDER THE FEDERAL TORT 
CLAIMS ACT 

Sec. 
204.1 Scope and procedure for filing claims. 
204.2 Claims payable. 
204.3 Claims not payable. 
204.4 Time limitations on claims. 
204.5 Notification to claimant of action on 

claim. 
204.6 Payment of claims. 
204.7 Delegation of authority. 
204.8 Where to file claims. 
204.9 Indemnity or contribution. 
204.10 Attorney’s fees. 

AUTHORITY: 28 U.S.C. 2672; 28 CFR 14.11; 49 
CFR 1.45(a)(2), (3), and (16). 

SOURCE: 50 FR 25711, June 21, 1985, unless 
otherwise noted. 

§ 204.1 Scope and procedure for filing 
claims. 

This part prescribes the requirements 
and procedure for administrative set-
tlement of claims against the United 
States, involving the Maritime Admin-
istration, under the Federal Tort 
Claims Act, based on death, personal 
injury, or damage to or loss of prop-
erty. The controlling regulations are 
promulgated by the Department of Jus-
tice at 28 CFR Part 14—Administrative 
Claims Under Federal Tort Claims Act. 
These regulations supplement those of 
the Department of Justice and provide 
specific guidance regarding claims 
processing in the Maritime Adminis-
tration. 

VerDate Aug<31>2005 01:07 Oct 24, 2006 Jkt 208194 PO 00000 Frm 00045 Fmt 8010 Sfmt 8010 Y:\SGML\208194.XXX 208194hm
oo

re
 o

n 
P

R
O

D
1P

C
68

 w
ith

 H
M

C
F

R


